owned subsidiaries. Some jurisdictions grant immunity to all majority owned subsidiaries, just as they do to wholly owned subsidiaries. Other jurisdictions only grant immunity for coordinated activities with subsidiaries that are at least 90 percent owned. This uncertainty undoubtedly makes corporate officers uneasy. Under a pessimistic view, the risk of liability might even cause a company and its partially owned subsidiary to forego efficient and procompetitive business activities for fear of antitrust liability. This inefficiency will be passed on to the consumer.
Prior to 1984, a corporation ran the risk of incurring antitrust liability under Section 1 of the Sherman Act 6 for concerted action with a subsidiary corporation that it wholly owned. 7 In that year, the Supreme Court ruled that immunity from Section 1 liability should be granted to a parent and its wholly owned subsidiary, 8 but the Court did not address whether, and to what extent, the same immunity should be granted when the subsidiary is only partially owned. 9 Lower courts have generally held that immunity might be applicable in some of these situations, but they have set inconsistent standards. Some courts use a "de minimis" approach. In practice this means that two corporations have Section 1 immunity when one corporation has an ownership interest in the other corporation that is very close to 100 percent." Other courts grant immunity to partially owned subsidiaries more liberally, through use of a "control approach." Under this standard, all 4 See, for example, Novatel Communications, Inc v Cellular Telephone, 1986 US Dist LEXIS 16017, *24-26 (N D Ga) (granting summary judgment on Sherman Act Section 1 claim because parent was "incapable" of conspiring with its 51 percent owned subsidiary). (1951) (holding that two wholly owned subsidiaries of a liquor distiller were guilty under Section 1 of the Sherman Act for jointly refusing to supply a wholesaler who declined to abide by a maximum resale pricing scheme).
8
See Copperweld, 467 US at 777 ("Copperweld and its wholly owned subsidiary ... are incapable of conspiring with each other for purposes of § 1 of the Sherman Act."). Copperweld is discussed in further detail in Part I.B.
9 Copperweld, 467 US at 767 ("We do not consider under what circumstances, if any, a parent may be liable for conspiring with an affiliated corporation it does not completely own.").
10 See Aspen Title, 677 F Supp at 1482-83, 1486 (extending Section 1 immunity to a parent corporation that held a 97.5 percent interest in a subsidiary, and denying immunity to other subsidiaries in which it owned 60 percent and 75 percent). It is important to note that there is no clear line at which an ownership of less than 100 percent ceases to qualify as de minimis. At least one court has held that an ownership percentage as low as 91.9 percent qualifies for immunity under the de minimis standard. See Leaco Enterprises, Inc v General Electric Co, 737 F Supp 605, 609 (D Or 1990) (holding that General Electric's 91.9 percent share in its subsidiary was a de minimis amount less than 100 percent). While Aspen Title suggests that percentages less than or equal to 75 percent are insufficient to qualify for immunity under the de minimis approach, there is relatively little case law dealing with ownership interests between 75 and 90 percent.
that is required is the parent corporation's ability to legally control the subsidiary." Legal control has been found when the parent owns more than 50 percent of the subsidiary." Since these differing approaches may result in strikingly different outcomes in factually identical situations, corporate defendants cannot accurately determine their potential liability until they are actually brought into court. This result hinders defendants from being able to limit their liability ex ante. It also results in similarly situated defendants being treated differently across different jurisdictions, thereby creating the potential for forum shopping." All of this uncertainty poses significant difficulty for potential defendants in their efforts to engage in meaningful business planning." To overcome the uncertainty in this area of law, this Comment proposes that courts adopt a modified control approach for analyzing conspiratorial liability of partially owned subsidiaries. The approach. considers two aspects of the parent-subsidiary relationship: the percentage of the parent's ownership of the subsidiary's common stock, and the percentage of the parent's ownership of the subsidiary's voting stock. The modified control approach only grants immunity when the parent has more than 50 percent of the common stock and a legally controlling interest in the voting stock."
Part I of this Comment discusses Sherman Act Section 1 liability, with a particular focus on the Supreme Court's decisions regarding concerted activity between a parent and its wholly owned subsidiaries. Part II examines the unresolved controversy of liability between a parent corporation and its partially owned subsidiary and analyzes the various court approaches to the issue, primarily the de minimis approach and the control approach. Part III proposes that courts adopt a modified version of the control approach.
11 See, for example, Bell Atlantic, 849 F Supp at 706 ("Copperweld found that a parent and a wholly-owned subsidiary are [incapable of conspiring] because the parent has the power to exercise full control over its subsidiary. For the same reasons, a parent and a subsidiary over which the parent has legal control cannot conspire to restrain trade.").
12 See, for example, Novatel Communications, 1986 US Dist LEXIS 16017 at *24-26 (granting immunity when the parent owned 51 percent of the subsidiary).
13 Note, Forum Shopping Reconsidered, 103 Harv L Rev 1677, 1677 (1990) . The author writes:
Forum shopping has been defined as a litigant's attempt "to have his action tried in a particular court or jurisdiction where he feels he will receive the most favorable judgment or verdict." The American legal system tends to treat forum shopping as unethical and inefficient; parties who forum shop are accused of abusing the adversary system and squandering judicial resources. 
CONCERTED ACTIvITY UNDER SECTION 1 OF THE SHERMAN ACT
A. Statutory Interpretation
1.
Comparing Sections 1 and 2 of the Sherman Act.
The prevailing view of the Sherman Act is that it was intended "to promote some approximation to the economist's idea of competition, viewed as a means toward the end of maximizing efficiency."' 16 While a detailed analysis of the economics of monopolies is beyond the scope of this Comment," I include a brief illustration of the monopoly problem: In a monopolized market, a monopolist will raise prices." This increase in prices will decrease consumer demand and thus cause the monopolist to decrease production (output). 9 According to economic theory, this decreased output (the amount that would have been consumed in a competitive market but that is not in a monopolistic market) represents a loss to society.'°T he Sherman Act provides two tools that can be used to combat monopolies and thereby minimize inefficiency. Section 1 prohibits unreasonable restraints of trade (it need not be "prove [d] that [the] concerted activity threatens monopolization" 21 ) effected by a "contract, combination ... or conspiracy" between entities. 22 It does not reach conduct that is "wholly unilateral." Thus for Section 1 purposes, "you must have two persons or entities to have a conspiracy," 2 or, put another way, a "plurality of actors"" is needed. On the other hand, Section 2, which makes it illegal to "monopolize, or attempt to monopo- 18 See id at 9-10 (discussing the effect a monopolist may have on price). 19 See id (examining the relationship between price and output in a monopolized market).
20
See id (explaining the concept of social loss from monopoly). Posner argues that this traditional calculation of social loss does not measure the full loss caused by monopolization.
It ignore[s] the fact that an opportunity to obtain a lucrative transfer payment in the form of monopoly profits will attract real resources into efforts by sellers to monopolize, and by consumers to prevent being charged monopoly prices. 31 15 USC § 1. In order to establish a violation of this Section, a plaintiff must establish the following four elements:
(1) that the defendants contracted, combined or conspired among each other; (2) that the combination or conspiracy produced adverse, anticompetitive effects within the relevant product and geographic markets; (3) that the objects of and the conduct pursuant to that contract or conspiracy were illegal; and (4) that the plaintiffs were injured as a proximate result of that conspiracy.
Rossi v Standard Roofing, Inc, 156 F3d 452,464-65 (3d Cir 1998).
32
This does not mean that the defendants have not committed an antitrust violation. There are several provisions that apply to anticompetitive unilateral conduct. For instance, a corporation or individual's behavior might violate Section 2 if it is an attempt to monopolize or leads to actual monopolization. See 15 USC § 2 (making it a crime to "monopolize" or to "attempt to monopolize"). For a further discussion of when Section 2 liability might be appropriate, Corp," 6 the Supreme Court effectively eliminated the intra-enterprise conspiracy doctrine as it related to a parent and its wholly owned subsidiary." The Court began its analysis by stating that Section 1 of the Sherman Act "does not reach conduct that is 'wholly unilateral.' ' ' . Distinguishing between unilateral and concerted conduct, the Copperweld Court explained, is necessary to effectuate the dual antitrust goals of prohibiting coordinated and anticompetitive efforts of separate economic actors while permitting (perhaps even encouraging) intrafirm cooperation aimed at healthy market competition. 9 Since coordinated intrafirm efforts to compete are a healthy and necessary part of a market system, officers or employees of the same firm do not provide the plurality of actors imperative for a Section 1 conspiracy.Q The same reasoning, the Court held, applies to a parent corporation and its wholly owned subsidiaries: Indeed, the Court noted the irreconcilable tension that would result in holding a parent corporation and its wholly owned subsidiary liable for conspiracy. Section 1 "agreement" (required for conspiracy) only occurs "when 'the conspirators had a unity of purpose or a common design and understanding ... in an unlawful arrangement.' But in reality a parent and a wholly owned subsidiary always have a 'unity of purpose or a common design.'
The Court concluded that for wholly owned subsidiaries the intra-enterprise conspiracy doctrine "impose[s] grave legal consequences upon organizational distinctions that are of de minimis meaning and effect. 4 3 Thus, after Copperweld, a plaintiff cannot allege an antitrust violation based on an "intra-enterprise conspiracy" when the subsidiary is wholly owned by the parent corporation."
II. CONSPIRACY BETWEEN A PARENT AND ITS PARTIALLY OWNED SUBSIDIARY
Although Copperweld settled the conspiracy issue between a corporation and its wholly owned subsidiary, it did "not consider under what circumstances, if any, a parent may be liable for conspiring with an affiliated corporation it does not completely own." 4 Still, many courts have taken the liberty of applying the Copperweld rationale to conspiracy allegations between a parent and its partially owned subsidiaries. The results have been neither uniform nor consistent.
All the courts that have considered the issue have defined the relevant inquiry using the same language as Copperweld: Do the cor- whether a unity of purpose exists: (1) the de minimis approach, which requires ownership nearing 100 percent for immunity; or (2) the control approach, which grants immunity whenever the parent has legal control over the subsidiary.
Other courts have endorsed neither of these approaches and used "unity of purpose" as a naked standard, without an in-depth discussion about what qualifies as a unified interest. These courts typically conduct factfinding and then simply announce, in a seemingly arbitrary fashion, whether the corporations have met the standard or not. 7 Of the courts that do purport to apply one of the two main approaches, many complicate the problem by citing authority that more accurately supports the other view." , which uses a de minimis standard). Sometimes this happens when a court is applying the de minimis approach in favor of the defendant. When a parent owns nearly a complete interest in the subsidiary (interest percentages in the high nineties), then both approaches will yield a decision in favor of the defendant. In this situation, some courts announce or apply a de minimis rule, the more restrictive of the two approaches, but then cite cases that rely on the more liberal control approach. See, for example, Coast Cities, 912 F Supp at 764. Although this does not affect the result of the particular case, the vacillation of courts from one approach to another creates substantial confusion when later courts (and attorneys) try to deduce the proposition for which the precedent stands. More troubling are the instances where the court applies a control approach but cites de minimis precedent. See, for example, Siegel Transfer, 856 F Supp at 997; Bell Atlantic, 849 F Supp at 706. Here, the court's mistaken reading of precedent may affect the ultimate outcome of the case.
49 See text accompanying note 45. (1986) , which is another early case and one of the few cases that a circuit court has heard on the issue. It held that "Copperweld [did] not ... preclude a conspiratorial relationship" between a parent and a partially owned subsidiary. Id. That court held that liability could exist, even though the parent owned 79 percent of the equity stock and 100 percent of the voting stock. Id at 1486. It is not clear from the decision whether the Third Circuit was rejecting the applicability of Copperweld entirely or whether it was applying the de minimis approach and felt that the de minimis difference had not been met. If the court intended the latter, then the result is somewhat suspect given that the parent owned 100 percent of the voting stock. See Rohlfing v Manor Care, Inc, 172 FRD 330,344 n 21 (N D Ill 1997) (calling the Tunis outcome "particularly questionable"). In any event, the Third Circuit clarified its position to some extent in Siegel Transfer, 54 F3d at 1133 & nn 7-8 (affirming an application of the de minimis approach when the parent owned 99.92 percent and also noting that some courts had applied Copperweld "to situations where parental ownership was in the 80% to 91.9% range"). Id at *13. Nowhere in the opinion does the court mention or allude to a de minimis standard. So, contrary to the reading by Aspen Title, Sonitrol arguably advocates the control approach, which is discussed in detail in Part II.B.
aries but could not have conspired with its 97.5 percent owned subsidiary. 5 Later, in Leaco Enterprises, Inc v General Electric Co, 5 6 the Oregon court again announced its use of the de minimis approach, this time finding for the parent. 7 The parent in Leaco owned 91.9 percent of the subsidiary in question and the court was satisfied that this met its previously undefined standard set forth in Aspen Title." However, in arriving at this conclusion, the court discussed at some length the ability of the parent to compel the merger of the subsidiary if it so desired. 9 Since the ability to compel a merger is generally irrelevant to a de minimis analysis (almost any parent could compel a merger of a 91.9 percent owned subsidiary), this dictum seems to leave open the possibility that the District of Oregon might not be constrained in the future from applying a control-type standard."
The only federal circuit court of appeals to have addressed directly the application of Copperweld to partially owned subsidiaries has supported use of the de minimis approach. In Siegel Transfer, Inc v Carrier Express, Inc, 1 the Third Circuit affirmed a lower court's application of the de minimis rule." Although Siegel does lend some support for that approach, it is not the best case for concluding that the de minimis approach should be the universal standard, since the defendant there owned over 99 percent of the subsidiary's shares.0 Thus, the de minimis approach was the narrowest rule to grant immunity to the defendants. It seems that the Third Circuit might have embraced the control approach had it been necessary to save the defendants from liability. At one point, the court stated that "under Copperweld, the control a parent corporation exercises over its subsidiary is relevant, not whether a parent operates the subsidiary separately." The court also acknowledged the application of Copperweld immunity to ownership levels below the de minimis level by other courts. 5 In the end, the court seemed content to rest its decision on the narrower de minimis rule applied by the lower court. Thus, the only circuit court to have Id at 609.
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Id (discussing merger rules under Canadian corporation law). 60 The Leaco court is not the only court that has been somewhat apologetic in its adoption of the de minimis standard. See, for example, Siegel Transfer, 54 F3d at 1133 n 7 (recognizing the control approach, but not expressly rejecting the de minimis standard).
61 54 F3d 1125 (3d Cir 1995).
62
Id at 1134.
63
Idat 1133. 64 Id at 1134 n 10 (emphasis added).
65
Id at 1133 n7.
addressed the issue did relatively little to produce a definitive standard."' While it is generally accepted that ownership interests approaching 100 percent will satisfy the de minimis requirement, courts have struggled to determine where de minimis ends. Courts have held that parent ownerships of 99.92 percent," 97.5 percent, ' and 91.9 percent" are de minimis differences for the purpose of applying Copperweld. On the other hand, courts have found parent ownerships of 75 percent, 0 60 percent, 7 ' and 54 percent 72 not to be de minimis, thus leaving the corporations open to Sherman Act Section 1 liability. Although the de minimis courts have never specified a bright line rule requiring a certain percentage for immunity, it is interesting to note that the cases that have been decided map closely to the Treasury Regulations standard for control of a corporation. Under these provisions, a person or corporation is considered to be in "control" of a corporation if it owns 80 percent of the total voting stock and 80 percent of all outstanding common stock. 73 The corollary between the two might be mere coincidence, as no court has explicitly mentioned or endorsed the use of the regulations in drawing a line for de minimis analysis, nor has any court expressly considered both voting stock and common stock. Further, since the sample size of cases within the range of 75 to 90 percent is so small, it is not clear that the courts are actually aiming for the 80 percent line that the regulations mandate. Still, the regulations might indicate that there is something more concrete to the de minimis cutoff than is evident from the case law.
B. The Control Approach
Other courts, applying the rationale of Copperweld more liberally to partially owned subsidiaries, have adopted a control approach. Un-66 The Third Circuit also previously considered the issue shortly after Copperweld, but it is unclear on what basis it made its final decision. See Tunis, 763 F2d at 1495 n 20 (asserting merely that Copperweld does not preclude a conspiratorial relationship in violation of Section 1 when the subsidiary is not wholly owned). The Tunis decision has been widely criticized for denying immunity to a parent owning 79 percent of a subsidiary's equity stock and 100 percent of voting stock. It was not discussed in Siegel Transfer. For further discussion of the issues regarding Tunis, see note 50. der this standard, courts do not require that the parent corporation possess an ownership interest in the subsidiary nearing 100 percent. Rather, the inquiry centers on whether the parent corporation can legally control the subsidiary." At the outset, it is important to note that a corporation qualifying for immunity under the de minimis approach will almost certainly qualify for immunity under the control approach, since the percentage of ownership needed to control a corporation is almost always lower than the percentage needed to qualify as a de minimis difference. 1994 ) (explicitly rejecting the de minimis rule, and finding that the parent company had "the power to exercise full control over its subsidiary" because of its 80 percent ownership). See also Phillip E. Areeda, 7 Antitrust Law: An Analysis of Antitrust Principles and Their Application I 1467a at 259 (Little, Brown 1986) (concluding that "majority ownership with its centralized power to control ... presumptively creates a single entity for antitrust purposes").
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1986 US Dist LEXIS 16017 (N D Ga).
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Id at *1-2. 77 Id at *2.
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Id at *25-26. 79 Id. But see Sonitrol of Fresno, Inc v American Telephone and Telegraph Co, 1986 US Dist LEXIS 26034, *12-15 (D DC) (holding that the fact that a parent had a 32.6 percent interest and de facto control did not preclude conspiratorial liability since it did not give the parent corporation legal control, which remained with the subsidiary's board of directors).
80 Novatel, 1986 US Dist LEXIS 16017 at *26 (internal quotation marks omitted).
the subsidiary."'" Thus, under the Novatel court's articulation of the control approach, it appears that a simple majority ownership will suffice to apply Copperweld immunity2 Although Novatel is the only court using the control approach to decide a case near 50 percent, no court has ever denied immunity for a percentage ownership greater than 50 percent. One court has hinted at a variation of the control approach that is even more expansive than Novatel. In Coast Cities Truck Sales, Inc v Navistar International Transportation Co,n a court considered whether a parent corporation could conspire with its partially owned, independently incorporated dealcorw Over the course of several years, the parent's ownership fluctuated between 70 and 100 percent of the voting shares of the dealcorY The court's analysis began by stating that "[clourts examining the substance, rather than the form of the economic arrangement, may initially engage in a bright line analysis of whether a subsidiary is wholly owned."" When the subsidiary is not wholly owned, then a "court must next determine whether the parent and subsidiary are inextricably intertwined in the same corporate mission, are bound by the same interests which are affected by the same occurrences, and exist to accomplish essentially the same objectives. ' ' The Coast Cities court then listed several factors to consider when determining whether the parent "asserts total dominion" over the subsidiary. These include "management control, contractual obligations, [and] economic incentives., Although the court eventually decided the case based upon the parent's ability to "dictate the objectives and actions of each dealcor" through the control of voting shares"-closely Sl Id at *25. 82 The court in Novatel did not explicitly discuss whether the parent owned a majority of the voting stock as well as the common stock. Since the court mentioned the ability of the parent to "assert full control at any time," id, it might be possible to infer that the parent did indeed own 51 percent or more of the voting stock. Although this detail was not expressly discussed by the district court, it is a factor that has been considered by other courts, see, for example, Coast Cities, resembling previous "control approach" analysis-the preceding language indicates a possible willingness to delve into a fact-intensive inquiry that is not required under a more traditional control approach, which focuses only upon the percentage ownership of stock or voting stock. 9 ' Under this articulation of the control approach, de facto control of a subsidiary might be enough to immunize the parent corporation from conspiratorial liability, even if legal control is, in a technical sense, lacking." No court has actually used the fact-sensitive control approach to determine the outcome of a case.
III. A PROPOSED FRAMEWORK FOR APPLYING COPPERWELD TO PARTIALLY OWNED SUBSIDIARIES
This Comment proposes a two-part framework for analyzing antitrust conspiratorial liability as it applies to partially owned subsidiaries. Under this approach, a parent corporation would be extended Section 1 immunity if: (1) the parent has a legally controlling interest in the voting stock of the subsidiary, and (2) the parent owns a majority of the common stock of the subsidiary.
Part III.A will describe the rule and its mechanics. Part III.B will explore the need for the voting control component of the test. Part III.C will do the same for the economic interest component. Finally, Part III.D will examine the policy advantages of the proposed approach.
A. Mechanics of the Proposed Rule
This Comment takes a unique approach to analyzing Section 1 conspiratorial liability for a parent and its partially owned subsidiary. It requires courts to look at two key, readily available pieces of information before determining whether the parent and subsidiary should be afforded immunity from Section 1 conspiratorial liability. The first factor courts should look at is the ability of the parent to legally control the subsidiary.
Although the law defines "control" in many ways and in many different places, 3 the concept of "legal control" in Copperweld is based on the ability of the parent to "assert full control at any moment" over 91 See Bell Atlantic, 849 F Supp at 706 ("Under the reasoning of Copperweld and its progeny, it is not necessary to conduct a factual inquiry to determine whether a parent and a subsidiary over which the parent has legal control can conspire in violation of § 1 of the Sherman Act.").
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But see Sonitrol, 1986 US Dist LEXIS 26034 at *13 (holding that although the parent had de facto control, it was still subject to Section 1 liability since it did not have legal control of the subsidiary).
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See Part I.B. the subsidiary.' A parent corporation has this type of legal control over a subsidiary when it has the controlling voting interest or by ownership of a percentage of the voting stock specified by the subsidiary's articles of incorporation or by state incorporation law." A controlling voting interest assures the parent of the ability to determine the direction of the subsidiary corporation in two ways: (1) by electing a majority of the directors, who in turn will determine the officers of the corporation, and (2) by voting (decisively) on "fundamental matters" that are put to a shareholder vote." For purposes of applying the Copperweld doctrine, the ability to control on "fundamental matters" is crucial, because it is necessary to force a merger, dissolution, or otherwise "assert full control at any moment." Although a simple majority quorum is the default rule for both general and fundamental matters under most states' corporation laws, 97 a corporation's articles of incorporation may specify a greater quorum, thus requiring a "supermajority" for shareholder voting.' 8 Supermajority provisions have become increasingly popular because of their "utility ... as a way of protecting minority investors who need veto power over some matters" and "as a takeover defense mechanism."", Correspondingly, a corporation that does not possess a necessary supermajority cannot be assured complete control.
Rather than adopt a pure "majority quorum" or "supermajority quorum" for all matters, many corporations have adopted a hybrid voting structure, requiring a supermajority quorum for fundamental matters and a majority quorum for everything else. In these situations, this Comment's approach would grant immunity only where the parent had the voting share required for "fundamental matters"-that is, the supermajority percentage.
The second relevant fact in determining whether a parent and subsidiary have a unity of purpose-and thereby immunity-is the 96 Under most state statutes, "fundamental matters" requiring a shareholder vote include: "(1) mergers involving the corporation .... (2) any amendment to the certificate of incorporation, (3) the sale of substantially all the corporation's assets, and (4) parent's ownership level of common stock. A parent and subsidiary would only be granted immunity if, in addition to the parent having a controlling voting share, the parent owns a majority of all the subsidiary's outstanding shares of common stock. As explained later,°4 the requirement of common stock ownership, or an "economic stake," promotes antitrust policy by providing safeguards against a votecontrolling parent strategically undermining the competitiveness of a subsidiary for its own benefit. Again, both elements must be satisfied before immunity is granted. An extremely high percentage ownership of the common stock does not offset an otherwise inadequate ownership of the voting stock, and vice versa.
Traditional analyses under either the de minimis or control approach have typically obscured the distinction between majority stock ownership and majority voting stock ownership. Some courts have pursued their analyses using stock ownership (usually in a de minimis analysis),' 01 others using voting stock ownership (usually in a control analysis), 04 and still others have referred to both or have not specified which percentages they are using to arrive at their conclusions. 3 It is not at all clear what leads courts to use various or unspecified methods. One possible reason for the ambiguity may be that in some cases the choice may have little effect on the outcome, ' so the court fails to engage in a complete analysis.
Copperweld itself does not bifurcate the inquiry into "economic stake" and "control" as this Comment proposes. The reason for this is straightforward: in dealing with wholly owned subsidiaries, the bifurcated analysis is unnecessary. The parent of a wholly owned subsidiary will necessarily be the only party having an economic stake in, and control over, the subsidiary. But despite the fact that an individual analysis of both factors was not needed to decide Copperweld, both are necessary for deciding cases of partially owned subsidiaries consistently with the antitrust goals underlying Copperweld.
B. Voting Stock Requirement
In granting Section 1 immunity to a parent and its wholly owned subsidiary, the Copperweld Court developed the concept of "unity of purpose" in part by pointing to the control that the parent can exert 104 For example, if the defendant parent owned a very high (or low) percentage of the common stock and a similarly high (or low) percentage of the voting stock, then differentiating between the two would not greatly affect the court's analysis.
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[68:1401 over the subsidiary."', When the parent fails to maintain a controlling portion of voting stock, there is a sound reason for denying immunity. For instance, even to refer to corporations with minority shares of the voting stock as "parents" of "subsidiaries" is perhaps a stretch. A "parent corporation" is technically " [a] corporation that has a controlling interest in another corporation ... through ownership of more than one-half the voting stock,""' although courts appear to be more liberal than that in applying the labels of "parent" and "subsidiary."" That a "parent" of this sort does not have a unity of purpose with its "subsidiary" is made more evident when the purposes behind a dualclass common stock structure-authorizing voting and nonvoting (or lower-vote) shares-are considered. Typically, a dual-class structure is instituted as a "device for concentrating voting power in the hands of the managers and their allies and thereby barring any threat to their incumbency and autonomy."'. Thus, a corporation that has only a minority of the voting stock in a subsidiary, while maintaining a majority of the overall common stock, very likely has this structure for a good reason."' The shareholders that have voting control of the subsidiary most likely structured the subsidiary so that the corporation would not attain voting control. With such an adversarial purpose for the dual-class structure, it would be awkward to talk of a noncontrolling corporation having a unity of purpose with the subsidiary corporation. But what of the situation in which a "parent" does not own a legally controlling portion of the voting stock, but owns enough of the voting stock so that it is in de facto control of the corporation? Such a situation might arise if P, the parent, owned 30 percent of the voting stock in S, the subsidiary. If the other 70 percent of the voting stock were dispersed among a large number of other shareholders, such that P's voting share dwarfed that of the other owners, then P probably would have a very influential role in shaping the policy of S. One might think that, in this situation, P and S have a unity of purpose. A closer look, however, reveals that this cannot be the case. P might indeed have de facto control of S, but this control is at the pleasure of the dispersed voters. If P ever directs S in a way that is controversial, the dispersed voters have the incentive and the ability to form a coalition against P, thereby quickly stripping it of control. A corporation in the position of P could never unilaterally force the subsidiary to pursue a certain course of action, nor could it force S to be absorbed by P through a statutory merger, which would require the vote on a "fundamental matter" (likely by a supermajority).
The Copperweld Court recognized that the important consideration is whether the parent has the ability to legally control, not whether it in fact micromanages the subsidiary on a day-to-day basis. Copperweld states that a "unity of purpose" exists when a parent has the ability to control a subsidiary, "whether or not the parent keeps a tight reign [sic] over the subsidiary.... Thus, a parent that lacks legal control, but nonetheless keeps a tight rein on a subsidiary through de facto control, has not satisfied this element of the test. On the other hand, a parent that owns the requisite shares of voting stock has satisfied this element, regardless of whether it is active in the day-to-day affairs of the subsidiary.
C. Common Stock Requirement
Unlike the control element,' common stock ownership was not separately identified as an element of the Court's holding in Copperweld. As mentioned above, 2 since Copperweld only addressed the situation of the wholly owned subsidiary, it was not necessary to deal with voting stock and common stock separately. However, the underlying policy rationale of the Court's decision justifies inquiring into common stock ownership when dealing with partially owned subsidiaries. In deciding that a parent and its wholly owned subsidiary could not conspire under Section 1, the Court drew an analogy to coordinated activity among officers of the same firm. A firm's officers are not subject to Section 1 liability, the Court stated, because they are not "pursuing divergent [economic] goals." 1 Instead, they are pursuing the same economic goals: those of the firm. Rather than being suspect, the Court noted that this was "an effort to compete," which is what the Sherman Act (and antitrust laws in general) seeks to promote."' The Court held that "[for] similar reasons, the coordinated activity of a parent and its wholly owned subsidiary must be viewed as that of a single enterprise..".
When a parent owns a majority of its subsidiary's common stock, it possesses the greatest economic stake in the success or failure of that subsidiary. The parent is entitled to the residual equity interest, namely, "what is left after all [fixed claims] have been satisfied.'". The higher the level of the parent's ownership interest, the more closely its economic goals become aligned-or using Copperweld's terminology, cease to be "divergent" -with that of the subsidiary corporation. This common goal is to maximize profits. If a significant percentage of common stock ownership were not required of a parent corporation, then there would be a risk of strategic behavior on the part of the parent to the detriment of consumers. Consider the following example: A company involved in the oil refining business has a controlling vote in Shell, a retail level gas station chain. Although the parent has a controlling vote share in Shell, it only owns 1 percent of the common stock.' Because the parent has a relatively small capital investment in Shell, it may be quite willing to engage in behavior detrimental to Shell, through either horizontal or vertical collusive agreements, if it will benefit the parent by exceeding the value lost by the decline in the value of Shell stock (of which the parent bears only 1 percent)." The result is that the parent's actions cause Shell to become an uncompetitive player in the retail gas market, and consumers (not to mention the common stock holders of Shell) suffer harm. To change the scenario slightly, assume the parent owns 70 percent of Shell's common stock. Shell now has an incentive not to engage in collusive behavior that will be detrimental to its competitiveness, because it would bear 70 percent of the risk of loss to Shell's stock value. In fact, the parent has an incentive to control Shell in a way that maximizes Shell's profits consistent will Shell's corporate goals. ' Having considered the case for including common stock ownership in the partial subsidiary test, the issue remains as to what level of ownership is needed to ensure that the parent's business purpose is to maximize the wealth of the subsidiary. One possibility would be to re-116 Klein and Coffee, Business Organization and Finance at 271 (cited in note 96). 117 It may be unusual for a shareholder to hold a majority of the voting stock, but only 1 percent of the common stock. However, it is not impossible. In addition, a slightly less extreme example would certainly not strain the imagination. For instance, a parent might very well own 10 percent of common stock and still control the voting shares. A common example of this would be a closely held corporation that goes public.
118 How could the parent possibly gain by causing Shell to become uncompetitive? This could happen horizontally, if the parent was also involved directly in the retail gas market; or it could happen vertically, if the parent had a contract (or perhaps another parent-subsidiary relationship) with one of Shell's competitors.
119 Some might argue that the parent may still be willing to engage in collusive practices that harm Shell if the payoff is high enough. Although this might be true, a rational parent would first unload a major portion of its common stock in Shell (while maintaining voting control) before undertaking activity that would harm Shell and ultimately itself as shareholder. At this point, the parent would fail to satisfy the ownership component of the test and would be liable for collusive conduct under Section 1.
quire an ownership level of 80 or 90 percent, as the de minimis approach currently does. But using the de minimis standard as a guide seems unwarranted. The courts that have applied this standard have done so as a way of relaxing the Copperweld rule slightly, without daring to search for the broader antitrust policy underlying it. This is a conservative approach without an articulated policy basis. ' 21 A parent owning a majority of the common stock will have the incentive to maximize the subsidiary's wealth. This would still thereby discourage anticompetitive collusion at levels of ownership below that of the de minimis approach. This Comment suggests the requirement of majority ownership because a greater than 50 percent ownership interest will adequately deter parents from causing their subsidiaries to engage in anticompetitive activities with unprofitable or inefficient results.
It could be argued that an ownership level of 50 percent is not required to align the incentives of the parent with those of its subsidiary and therefore benefit consumers-that a much lower percentage ownership would accomplish the same end. Under this premise, an ownership level of 30 or 35 percent might be sufficient in some cases. The problem with this approach is that a similar argument might be made that 30 or 35 percent ownership is also unnecessary to ensure that the parent will not engage in anticompetitive collusion at the expense of the subsidiary. Thus, no line would ever be drawn. While any bright line rule of common stock ownership will certainly have a degree of arbitrariness-for example, 50 percent instead of 49 percentit is no more arbitrary than allowing judges to determine in a case-bycase fashion whether a specific percentage had the desired incentive effect on the controlling corporation's mental state, a process bound to be fraught with error costs. In addition, this Comment's "line" is less arbitrary than other possible lines, because it rests on the assumption that a parent corporation is more likely to engage in strategic behavior when dealing with a subsidiary that is primarily owned by somebody else, rather than one that it alone primarily owns.
D. Policy Benefits
This Comment's proposal offers several advantages over existing approaches. It provides a workable, straightforward test for judges to apply, thereby reducing decision and error costs. More importantly, it furthers the antitrust policy of protecting consumers and accurately 120 The Treasury Regulations also use an 80 percent standard in measuring the relationship between a shareholder and a corporation. See note 73 and accompanying text. But because they deal only with tax consequences, it is doubtful that they were drafted with the intention of promoting effective antitrust incentives. Thus, they may not provide the most appropriate level for purposes of this test.
preserves the distinction between concerted and unilateral activity that is at the heart of Section 1 of the Sherman Act. 21 Furthermore, it provides incentives that are consistent with other areas of the law, yet it does not render separate doctrinal areas meaningless.
1. Judicial economy.
Like the traditional de minimis and control approaches, the proposed approach demands little factfinding. Judges, with the test in hand, simply look to corporate records to determine whether the parent owns the two types of stock in the requisite amounts. It is true that this approach requires slightly more factfinding than the previous approaches; here, the judge must look at both common stock ownership and voting stock ownership, rather than just one or the other. But this extra burden is so light that it is probably insignificant. To the extent the burden is substantial, it is outweighed by the fact that the judge no longer has to decide which type of stock to use in his or her analysis.' 1 More importantly, this approach is a marked improvement over the de minimis approach, since it establishes a bright line rule for judges to follow. Although most jurisdictions applying the de minimis approach consistently grant immunity when the percentage ownership is in the 90s, it is unclear when an ownership level ceases to be "de minimis." Thus, in the hard range of cases (around 80 percent), the judge must make a judgment call. This approach increases the likelihood of error, thereby creating decision costs. Even though bright line rules sometimes run the risk of being over-or underinclusive, this Comment's rule will likely produce more accurate results than the hitor-miss style of the de minimis approach. 3 At the very least, it will establish a standard that is concrete and certain, which will be welcomed by plaintiffs and defendants. 122 This assumes that judges consider the implications of using one over the other. A more pessimistic view is that they do not consider the different possibilities in a Section 1 claim and use whatever is most convenient. In this situation, there probably is no conserving of judicial resources.
123 This defect of the de minimis approach makes it inferior to even the traditional control approach.
same is true for a qualifying parent and partially owned subsidiary. When a parent and subsidiary have a "unity of purpose" -exemplified by their "economic stake" and "ability to control" -coordination is likely to have a greater procompetitive rather than anticompetitive justification. This consequence is due to the significant cost efficiencies resulting from vertical coordination, which may include the ability of the firms to cut sales and distribution costs, facilitate the flow of information between levels of the industry (for example, marketing possibilities may be transmitted more effectively from the retail to the manufacturing level, new product possibilities may be transmitted in the other direction, better inventory control may be attained, and better planning of production runs may be achieved), create economies of scale in management, and so on.
These efficiencies result in cost savings to the corporations that, in a competitive market, will be passed on to consumers. One might point out that parents and subsidiaries that do not meet the requirements for immunity under this test may still coordinate in efficient manners that will not result in liability. 12 It is important to note, however, that a defendant failing to qualify for immunity under the proposed approach (by failing either one or both of the elements) has not necessarily lost its case. In all but a select few cases-generally naked price fixing-courts will engage in a "rule of reason" analysis. ' threshold is appropriate where the rule grants immunity, because the lesser threshold would otherwise be a severe disincentive for procompetitive coordination by the parent and the subsidiary. This rule also does not preclude all Section 1 claims; it only limits liability after the acquisition is complete (and then only if both ownership criteria are met). Private parties may still invoke Section 1 for conspiracy prior to or during acquisition.
Furthermore, the Sherman Act does not stand in a vacuum; there are other enforcement mechanisms to prevent possible antitrust harms by a parent and a subsidiary. For instance, the 1992 U.S. Department of Justice and FTC Horizontal Merger Guidelines prevent corporations from entering parent-subsidiary relationships when common ownership would give them a dangerous level of control over any given market. The government evaluates the proposed combination using the Herfindahl-Hirschman Index ("HHI"). 132 Generally speaking, any combination that significantly increases the concentration of a moderately concentrated or highly concentrated market (as determined by the post-merger HHI) will receive high scrutiny or be presumed unlawful. Although the DOJ will not step in when the relationship is purely vertical (as many parent-subsidiary relationships are), the Guidelines serve as a safety precaution when the parent already occupies the market of the subsidiary it is acquiring.
Although this Comment's proposed approach will immunize agreements between a parent and a subsidiary more than the de minimis approach, it will by no means immunize them from antitrust scrutiny altogether. Instead, it will accurately preserve the distinction between concerted and unilateral activity that is at the heart of Sections 1 and 2 of the Sherman Act, providing a higher threshold for the latter.
Harmony with other law.
In addition to the other policy advantages already mentioned, this Comment's test gives parents an incentive to structure their conduct so it is in harmony with other areas of the law, especially corporate law. State corporation laws uniformly place a duty of loyalty on those in control, in order to protect minority interests. In the context of a parent-subsidiary relationship, this duty might be implicated if a parent with a controlling vote causes a subsidiary to undertake business ventures that are profitable for the parent-subsidiary enterprise as a whole, but that put the subsidiary by itself in a less profitable position than it would otherwise have been. ' 33 Generally, these corporate decisions that are not in the minority shareholders' best interest will be made by the subsidiary's officers (many if not all of whom will be hired by the parent-appointed directors) or directors, but occasionally they might also be made by the majority of shareholders, in this case the parent, acting independently. Under standard state corporation laws, the minority shareholders will likely have recourse for corporate decisions that benefit the parent at the expense of the subsidiary because of the fiduciary duty owed them by the directors'-" and officers.' 3 "
These remedies would be available anytime it "appears that there was a background of self-dealing, conflict of interest, or illegality.
''
In addition to the legal limitations on directors and officerswhich will catch most of the instances of harm to minority shareholders -courts have increasingly shown a "willingness to apply [fiduciary] duties" to shareholders "to the extent [they] hold[] the power to control the corporation.'". Although this principle is most often applied in the context of close corporations, ' it was also applied in at least one well-known case of a public corporation. 9 In that case, the court 133 For instance, imagine that parent P owns barely (just over 50 percent) a controlling stock and voting interest in subsidiary S. P and S enter into a course of conduct that will benefit P by $100, but costs $50. P and S cumulatively are made better off by the amount of $50. But P actually does better than that. P receives $100 of the gain on its side, and bears only $25 of the loss on S's side (since P owns barely over one half). The minority shareholders bear the other $25 of loss with no offsetting gain. Thus, this transaction transfers wealth from the minority shareholders to the majority shareholders; P walks away with a gain of $75.
134 Klein and Coffee write:
Although the directors are not agents of the shareholders in the legal sense, they are considered to be quasi-trustees who are subject to "fiduciary duties" owed to the corporation; in essence, these duties amount to the same kind of duty of loyalty and duty of care that an agent owes to his or her principal. shareholders] put the corporation or their power to control the corporation must benefit all shareholders proportionately."). The use of litigation against majority sharehold-stated that "majority shareholders ... have a fiduciary responsibility to the minority and to the corporation to use their ability to control the corporation in a fair, just, and equitable manner."'°T he proposed approach harmonizes well with the corporate duty of loyalty because it requires parents that have control of a subsidiary also to align their economic interests with those of their subsidiary, through the common stock requirement. When a controlling parent owns the majority of common stock, it is in the parent's best interests to control the subsidiary in a way that will maximize the subsidiary's wealth. In addition to promoting the antitrust goals of competitiveness and consumer welfare, this principle also promotes an adherence to the corporate duty of loyalty owed to other shareholders. At the same time, it gives the parent the economic incentive to pursue efficient and procompetitive conduct, because the benefits will flow to the subsidiary and the parent.
While the antitrust laws can encourage procompetitive behavior when applied appropriately, they should not be used in a manner so as to subsume other areas of the law. Plaintiffs often try to formulate and plead non-antitrust claims in antitrust terms so that they will reap the treble damage awards and attorneys' fees recoverable under antitrust law.' Copperweld is itself a good illustration of this general pattern in antitrust litigation. 1 4 2 Copperweld Corporation, the parent, and Regal Tube Company, the subsidiary, were alleged to have interfered with a contract between the plaintiff and a third party. ' 3 The district court held that they did wrongfully interfere, and placed the contractual damages at nearly $2.5 million.'" The court then trebled this as an antitrust violation for a grand total of almost $7.5 million. ' 45 The Supreme Court held that no antitrust violation occurred because the two entities had a "unity of purpose.'.. But that decision did not negate the $2.5 million of contractual damages that were owed to the plaintiff.' 7 ers in public corporations, however, is relatively rare. This probably reflects the fact that in most cases the directors and officers are directly to blame, making them easier targets for litigation. The point here is that majority shareholders have a fiduciary duty and could be held liable if the need existed. 140 Id.
141 See Clayton Act, 15 USC § 15(a) (1994) (stating a person injured by a violation of antitrust laws can commence a civil suit for treble damages as well as costs of suit and reasonable attorneys' fees).
142 Judge Wood gives an excellent narrative of the facts and background of Copperweld. See Wood Hutchinson, 1984 Sup Ct Rev at 88-95 (cited in note 126) (discussing how Copperweld led to the downfall of intra-enterprise conspiracies under the Sherman Act). 143 Id at 89. 144 Id at 90. 145 Id.
146 See Part I.B.
147 Since the Supreme Court only reviewed the question of whether the parent and its subsidiary could conspire, it presumably did not disturb the jury decision regarding contractual As in Copperweld, the proposed approach preserves a plaintiff's contract, tort, or other legal claim when the parent and subsidiary pursue legally actionable conduct, yet it realizes that the real harm done was actionable as contractual misfeasance or tort, and not because the parent and subsidiary coordinated unlawfully.
CONCLUSION
Ever since the Copperweld decision, courts have been struggling with how to apply that case's rationale to parent corporations and their partially owned subsidiaries. Some courts have been very cautious in extending immunity and have only done so to a select few that fall in the sometimes vague world of the de minimis difference. Afraid to step out of the paradigmatic intra-enterprise conspiracy box, this approach stops short of effectuating the underlying themes of Copperweld. Other courts have more enthusiastically adopted the theme embodied in "unity of purpose," and have rested their decisions on the concept of control. Although this approach is certainly closer to the mark than the de minimis approach, the better solution lies somewhere between the two.
To properly determine whether two corporations have a unity of purpose, both the economic and voting control implications of the relationship must be taken into account. Considering only one or the other, as has typified the past, oversimplifies the relationship between the two corporations. A corporation can have majority ownership of a subsidiary and still not have a unity of purpose. Likewise it can have a majority voting interest but not have a unity of purpose. But if a corporation has both a majority of the equity and a majority of the voting interest, then the possibility for anticompetitive harm is greatly reduced. The harm that is left is adequately (and more appropriately) policed under other antitrust provisions that do not rely on concerted activity and state law remedies for breach of fiduciary duty.
In addition to the analytic integrity of this approach to Copperweld, there will be many ancillary benefits. A bright-line rule will reduce uncertainty and conserve valuable judicial resources. Most importantly, the rule represents a move towards delineating the boundaries of antitrust law. No longer will claims that are, in substance, contract or tort claims be allowed to masquerade as antitrust claims by virtue of the intra-enterprise conspiracy doctrine.
damages. See Copperweld, 467 US at 755 (setting forth the issue for which the Court granted certiorari).
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